Case and Comment 


NOTES OF 
- penne , repre: wi Dects —_ 
RECENT IMPORTANT. INTERESTING Dectstons 
INDEX TO ANNOTATION OF THE Lawyers’ Reports, ANNOTATED 


Lecat News Nores anD Faceri£ 


SEPTEMBER, 


‘ 7 

Cast 

Monthly. 
paia Sine 
fue LAWYERS’ CO-OPERATIVE 
Kochester, N. Y. 


AND COMMENT 


Subscription, 0 cents perannum post 
e numbers, 5 cent 


Pus.Co., 


New York, 
79 Nassau St. 


CHICAGO, 
225 Dearborn St. 


post office at 


second-ciass mall 


Rochester, N. Y., as 
matter. 


Entered at 


A Surprise in the Employers’ Liability 
Law. 
Anu bolit 


enforce 


nlooked-for abolition of all actions to 


employers’ liability, except those 


brought under the statute, results from a re- 


1e 
cent decision of the appellate division in the 
Roach, 82 N. Y. Supp. 
construing the new employers’ liability 
of New 


ease of Johnson v. 
203, 
law 
The 


legislature, wi 


York (Laws 1902, chap. 600). 
purpose of the act, as expressed by the 
and 
The 


similar 


“to extend 


is regulate” 
the liability of employers. 


the 


is 
of 


statute 


plainly based upon ts 


and other 
The 


resulting 


Massachusetts several 


that 
for 


states, 


as 


well as of England. action 


was 


brought injuries in the death 


of an employee because of the 
neg! 


employer's 
ivence in failing to provide 
to worl 


K. 


a safe place 
It was not brought under the stat- 
ute. It was a plain attempt to invoke the 
common-law The that 


this act “to extend” the employers’ liability 


remedy. decision is 
has abolished common-law remedies of this 
kind. Therefore, the failure to give notice, 
required by the statute in case of actions 
brought 


“under this act,” is held fatal to the 


action. The result is, if this decision is sus- 


tained, that, without any expressed purpose 


-}as a condition precedent to action. 


1903, 


the legislature 


| 
lof 


to abolish common-law 
remedies, they have been abolished, and all 
| actions by employees made subject to a one- 
year statute of limitations and to the giving 
| of a notice within one hundred twenty days 
| of the time, place, and cause of the injury 
If there 
| had been explicit provisions of this kind in 
the statute, it is quite certain that the act 
If the statute 
effectuates that result, it unquestionably de- 
feats the intent of the Still, 
legislative intent be 


}eould not have been passed. 


legislature. 
the of 
found in the terms of the statute. 

A if 
the construction of the statute in this case 
of 


em- 


must, course, 


constitutional question may arise 


is upheld. Making a one-year statute 


to 
| ployees while other classes of persons have 


limitations for personal injuries 
six years in which to sue is a discrimination 
find it difficult 


The classification of employees by 


which the courts might 


to 
sustain. 
themselves would rest on no apparent 
to in 


which to sue, instead of allowing them six 


rea- 
son, and restricting them one year 
years, like other injured persons, would seem 
palpably unjust. It cannot be supposed, at 
least, that such was the legislature’s inten- 
tion. 

The statute explicitly provides that “every 
existing right of action for negligence or to 
recover damages for injuries resulting in 
death is continued, and nothing in this act 
contained shall be construed as limiting any 
such right of action.” This, strictly speak- 
ing, may mean to preserve only such rights 
of action as had accrued at the passage of 
But it is not improbable that the 


words “existing right of action” were used 


the act. 
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as equivalent to “existing remedies.” How- 
ever that may be, the decision is surely 
wrong on another ground. ‘The common-law 
remedies were not expressly taken away, and 
were therefore continued without the aid of 
any atlirmative declaration for that pur 
pose. 

rhe Massachusetts statute, from which 
much of the language, and nearly all the im- 
portant provisions, of the New York act are 
substantially taken, is construed on the iden- 
tical point involved in this New York case 
by the supreme judicial court of Massachu 
setts in Ryalls v. Mechanics’ Mills, 150 
Mass. 190, 5 L. R. A. 667, 22 N. E. 766. 
The failure to give notice was invoked in 
both cases as fatal to the action, but the 
Massachusetts court held that the require- 
ments of notice applied only to cases out- 
side the common-law rule, unless, at least, 
the plaintil?, though having a common-law 
remedy, insisted upon relying upon the stat 
ute alone. It was explicitly decided that 
the remedy at common law on a case also 
covered by the statute still continued, and 
that the employee might still sue under the 
same couditions and recover damages to the 
same extent as if the statute had not been 
passed. ‘The opinion in the case was writ- 
ten by Holmes, J., who is now in the Su- 
preme Court of the United States. He says: 
“It would not need the aid of previous eXpo- 
sition to show that the main purpose of the 
statute . . . is to extend the liability of 
employers in favor of employees, that. it 
does not attempt to codify the whole law 
upon the subject, and that it leaves open 
some common-law defenses and some com- 
mon-law liabilities. In view of these gen 
eral considerations, we are to construe the 
statute liberally in favor of employees, and 
we ought to be slow to conclude that, in- 
directly and without express words to that 
effect, it has limited the workman’s com- 
mon-law rights most materially in respect to 
the conditions and time of bringing an ac- 
tion and the amount which he ean recover.” 
It can hardly be claimed that the New York 
act codifies the whole law upon the subject 
any more than does the Massachusetts act. 
If the New York act was borrowed from 
Massachusetts, as it seems to have been, the 
construction put upon it by the Massachu- 
setts court would be taken with it. 

Strangely enough, the New York court, to 
sustain its decision as to necessity of notice, 


cites Veginan v. Morse, 160 Mass. 143, 35 
N. E. 451. which is an authority directly to 
the contrary. It, indeed, held that failure to 
zive the statutory notice was fatal in case of 
those counts of the declaration which were 
explicitly brought under the statute; but. on 
the other hand, it sustained a count at co 

mon law. Yet this authority upholding a 
‘common-law right of action without proof 
of any notice is cited by the New York 
court to prove that notice is necessary. That 
ourt seems to have assumed, without any 
consideration of the point, that aflirmative 
words were necessary to save the common 
law remedies. This is the fundamental 
question involved, but it appears to have 
been overlooked by the court. The sound 
rule that common-law remedies are not tak- 
en away by implication when a statute pro 
vides a remedy on the subject has direct 
authority in the decisions of the New York 
court of appeals. In Swarthout v. New Jer 
sey S. B. Co. 48 N. Y. 209, S Am. Rep. 541, 
that court held that the common-law right 
of action of an injured passenger on a 
steamer was not destroyed by the act of 
Congress providing remedies in such a case 
against the master and owner as well as the 
vessel itself. Indeed, the authorities on the 
subject in New York, as well as elsewhere, 
are well stated in the language of Chief 
Justice Chureh in People v. New York C. & 
li. R. R. Co. 74 N. Y. 302, where he says: 
“When the common law gives a remedy, and 
another is provided by statute, the latter is 
cumulative unless declared exclusive by the 
statute.” Since the decision of the appel- 
late division is to the contrary, it can hardly 
be supposed that it will be sustained when 


the case gets to the court of appeals, 
— a — 


Official Testimony as to Lynching. 


Some very startling figures are found in 
the opinion of Chief Justice Clark of North 
Carolina in the recent case of State v. Cole 
148. E. 391. He declares that, while noth 
ing is more subversive of good government 
than lynehings, “yet more men have been 
executed in this mode in North Carolina in 
the last fourteen years than by lawful proe- 
ess, and some years twice as many.” He 
quotes statistics from the report of the At- 
torney General to show that for the two 

i years 1901 and 1902 there were in that state 
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indictments for 191 murders and 60 man- 
slaughters. He compares this record with that 
of London, which, with more than three times 
as great a population as the state of North 
Carolina, and with its cosmopolitan and 
heterogeneous population, had last year but 
20 murders as shown by police reports. This 
comparison is extraordinary and almost in- 
credible. The facts are probably no worse 
for North Carolina than for some other 
states of the Union. ‘The disgrace of an ap- 
palling and almost incredible list of mur- 
ders belongs to the whole nation. 
American 


zen could be made to realize the shameful 


If every 
oilicial and every American citi- 


record of our country in this matter as com- 
pared with other countries, they would be 
aroused to find a remedy. 

The effect of lynching on the volume of 
crime is also strikingly shown by Judge 
Clark's opinion. The Attorney General’s ree- 
ords show that with all the lynchings that 
had taken place, the crimes for which mur- 
derers were lynched in twelve years had 
nearly doubled. The figures for 1889 and 
1890 as compared with those for 1901 and 
1902 were as follows: 

Indictments for murder had _ inereased 
from 96-191. 

Those for rape from 25=37. 

Those for manslaughter from 15-60. 

Figures like these indicate very clearly 
that lynching breeds crime. 


- 


Defenses of Lynching. 


Some very bold utterances in defense of 
the lynching of negroes have been recently 
made. it has been declared that while the 
“one crime” which negroes only are said to 
be prone to commit shall continue, it will be 
impossible to prevent 
South 


lynehings in the 
CASE AND COMMENT does not desire 
to go into the discussion of any distinctively 
sectional problems. But a correspondent, 
taking up the articles in our July issue, ad 
mits that “mob violence is contagious, so 
that now lynching become more and more 
common as a punishment for lesser crimes,” 
but insists that the only remedy for the 
lynching of negroes is to repeal the 15th 
Amendment and § 1 of the 14th Amend- 
ment. With respect to this proposition, it 
seems sullicient to say that the absolute 


hopelessness of obtaining such repeal makes 


COMMENT. 3! 


lit necessary to consider what else ean be 
done. It it were true that lynching was ef- 
fective to prevent the crimes which it pun- 
ishes, there might be room for much discus- 
sion and difference of opinion. But, since it 
seems to be true that lynching, so far from 
stopping crime, multiplies it, there can 
hardly be two opinions as to the wisdom of 
continuing the practice. One of the prom- 
inent Southern newspapers, while expressing 
the opinion that it is idle to take of abating 
lynching while the crime continues, says: 
“The worst feature of the matter is that 
lynching seems to increase the number of 
crimes.” If that is true, is it not impera- 
tively necessary to stop the practice before 
conditions get any worse? 

But it is by no means as a sectional ques- 
tion that CASE AND COMMENT has discussed 
the problem of lynching. It is not negroes 
only that have been lynched. Jews, Italians, 
Chinese, and other persons have met the 
same fate. Nor is it in the South alone that 
we have reached this carnival of lawlessness. 
1}In the West, and in the North, it is becom- 
ing too common. And all the mobs that 
have been the well-nigh universal concomi- 
tant of strikes have been only another ex- 
The de- 
mand north and south, east and west, is for 


pression of the same lawlessness. 


| government by law, and not by mobs. 


——— <> ——_——_— 


Denial of Appeal in Criminal Cases. 


Some weighty opinions of distinguished 


men have been spoken recently in favor of 


|the abolition of appeals in criminal cases in 


order to secure a more speedy course of jus- 
tice, and thus take away that dissatisfaction 
with the courts which is alleged to be a 
potent cause for the lawless murders by 
lynching. The question should be consid- 
ered in two aspects,—one with respect to 
the change as a preventive of lynching, and 
the other as respects the improvement of 
criminal procedure in the interests of jus 
tice itself, uninfluenced by the clamor of 
mobs. 

As a preventive of lynching, the proposed 
abolition of appeals when duly considered 
must be regarded as of small consequence. 


Doubtless, the unconscionable delays in 


}eriminal procedure that are frequent in 


| 


many jurisdictions have some effect to dis- 


credit the courts in public minds and make 
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people more tolerant of lawless executions. 


Of course, everything that tends to make 


justice more swift and sure helps to in- 


crease the respect for courts and for their | 
function of punishing the guilty. Yet, it 


remains true beyond reasonable doubt that 


the horrible mob executions which have so 
the of 
been the outgrowth of any 


course of reasoning respecting the necessity 


branded this country in eyes the 


world have not 
of prompter justice. They are chietly due 
to outbursts of passion and of fierce thirst 
for vengeance. Therefore, while the prompt- 
est 


possi 


ble justice is desirable, improve- 


ment in this respect would not of itself do 


much to check the fury of the mobs. The 
hatred of law and order among the baser 
elements of every community is always 


ready to burst forth. The morbid delight in 


horrible and ghastly scenes which draws 
great crowds of vulgar-minded people to 
every public hanging also does much to 


swell the numbers and the excitement of the 
‘I he 


more than a pretense, under which the vi- 


mob. demand for justice is hardly 


cious mob eluts its thirst for vengeance and 


its love of blood-curdling sensations. These 


fierce, unreasoning elements, which e¢ 


make the mobs, will not be 


consideration of prompter justice in the 
courts. 
The reform of criminal procedure for its 


own sake by abolishing appeals is not one 


ill meet with much approval. It may 


hat limits are desirable, but 


some 


it is sate to say that the American people 


will never consent to leave the fate of an ae- 
cused person entirely in the hands of a trial 
court. ‘The succession of appeals through a 
series of Lp pre llate courts may not be neces- 


sary, but at least one appeal should always 


of such errors as may 


the 


be open for the review 


have prejudiced the accused on trial. 


But it is undoubtedly a shame to our juris 
prudence that appeals in such cases can be 
until, 


sel ies of Years, 


had 


chief witnesses are 


prolonged through a 


when a reversal may have been and a 


new trial comes on, the 


dead and justice impossible to obtain. It is 


certainly time that the regulation of such 


procedure should be materially changed, so | 


that after conviction an appeal not only 


can, but must, 


of, within a comparatively short time. If | 


this requires more judges, they should be 


alfeeted by any | 


be taken, and also disposed 


provided. It is a 
justice must be prompt to avoid injustice. 
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lity in the United 
States in relation to corporate taxation 
unconstitutional statute 


equa 


cure 


by amendment 


Contracts, 


Validity of contract 


See 


Prescriptive 


between husband 
and wife to compromise pending or con- 
suit:—(1I.) Intro- 
the agreement is 
live separate; 
is that the 


templated divorce 
duction; (11.) when 
that the parties shall 
(11I.) where the agreement 
parties shall resume marital relations ; 
(1V.) when performance will 
be decreed; 





specilic 


(V.) when inadequate as 


against creditors of insolvent hus- 
band; (VI.) English decisions on ap- 
plication to reinstate divorce suit, 
(VIL.) necessity of third party: (a) 
third party unnecessary; (0b) third 
party necessary, (¢c) third party, but 
necessity for, not stated; (d) contract 
held valid without third party; but 
absence of, not mentioned; (ce) agree- 
ment without third party void; but 
not for that reason; (/) third party 
to contract; but contract void for 
other reason; (g) cases in which it 
does not appear whether there was, or 
was not, a third party; (VIII.) other 
cases; (1X.) conclusion 
Corporations, 

Constitutional equality in the United 
States in relation to corporate taxa- 
tion 


Divorce. 


LiUSBAND AND WIFE. 


Easements. 


right to fish 


j 
Fisheries. 


| 
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Right to fish :—(1.) Publie right of fish- 
ery; (i1l.) grant of exclusive right to 
individual: (a) right to make; (b) 
how made; (c) private grants; (III.) 


prescriptive rights: (a) in general; 
(b) by custom; (IV.) kinds of fishery ; 
(V.) public regulation; (VI.) how ex- 
(VII.) rights in and 
(VIIL.) other rights; (IX.) 
shell fisheries: (a) publie rights; () 
private rights; (X.) extinetion; (XL) 


protect ion of 


ercised 3 lakes 


ponds ; 
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Husband and Wife. 
\ lity of 
wife to 

mplated divorce suit 
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pending or 


contract between 


compromise 





Prescription, 
s EASEMENTS. 
Specific Performance. 
; husband and 
pending or 
ted divorce suit 


Of contract between wife 


compromise contem- 
Statutes, 
Power to unconstitutional 
nendment :— (I.) Introductory ; 
partially 
Statutes 


cure statute 


(II.)statutes only unconsti- 
as. C395.) 
in entirety: (a) in general; (b) 
x defect in title of 
nudment of title only 


unconstitu- 


statute by 


Constitutional United 


corporate 


equality in the 


States in relation to taxa- 


tiou (I.) Seope of note; (I1.) natu- 
ral stice; (IIL) need of constitu- 
t guards against inequality ; (1V.) 

te equality unattainable; (V.) 
col tutional provisions: (a) the 


Federal Constitution; (0b) the 
Consiitution; (VI.) 
privileges, 


state 
inclusiveness of 
immunities, 
(VII.) 
citizen- 
»h) personality: (1) within the 
Within  stat- 
excises upon franchises, 


(LX.) 


rignuts, 
ud protection of the laws; 
siatus of corporations: (@) 
14 Amendment; (2) 
utes (VILL) 


privileges, and occupations; 
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(XLLL) 


laws; (5) 
contlict in Wisconsin ; 


tations and exemptions ; dou- 


ble taxation; (ALV.) assessments at 
full value when vaiuations generally 
a ss; (XV.) different methods of 
assessment and procedure; (XVL.) 
miscellaneous; (AVIL.) conclusion 
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Among the New Decisions. 


Action. 


The mother of chil 


an illegitimate 


406 


412 


564 


o21 


481 


year 


1 is 


| neta in Robinson vr. Georgia R. & Bke. Co. 
60 L. R. 


| aetion fer his homicide, under a statute giv- 


Ga.) A. 555, to have no right of 


ing to 1 mother a right of action for the 


homicide of a child who contributes to her 


support, 


Aliens. 


General statutory language providing in- 
| demnity to the next of kin of a person neg- 
| ligently killed is held. in MeMillan v. Spider 
| Lake S. & L. Co. (Wis.) 60 L. R. A. 


| not to apply in favor of nonresident aliens 


| in case deceased is instantly killed, or dies 


589, 





| without conscious pain, 





Appeal. 


See Coram Nobis, 


Assault. 


In a civil action for assault and battery it 
is held, in Berkner v. 
iL. R. A. 559, 


abusive language cannot be 


Dannenberg (Ga.) 60 
that opprobrious words and 
considered by 
the jury in justification of the assault, but 
| only in mitigation of damages, under a stat- 
| ute providing that on the trial of the indict- 
ment for assault, defendant may give in 
| evidence any epprobrious words or abusive 
and 


they 


| language used by the person assaulted, 
shall 


|} amount to a justification. 


the jury determine whether 


Bankruptcy. 


Since the national bankruptey law con- 
tains no provision for involuntary proceed- 
| ings against persons engaged chietly in the 
tillage of the soil, it is held, in Old 
MeCormick (Md.) 60 L. R. 


that it does not supersede the 


Town 
A. St, 


provision of 


| Bank v. 





} 
| the state law authorizing such proceedings. 


Barbers. 


See SUNDAY. 


Bills and Notes. 


Notice of dishonor of a promissory note is 
held in Oakley v. Carr (Neb.) 60 L. R. A. 
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| 
431, to be sufficient if sent to the last in-| settled by arbitration, is held, in Hartford 


dorser by the first mail of the day following | F. Ins. Co. v. Hon (Neb.) 60 L. R. A. 436, 


dishonor, even though such indorser is an| to be without binding force, as tending to 


agent for collection merely. | oust the courts of their jurisdiction, 
A promissory note is held, in Haslack v. 
Wolf (Neb.) 60 L. R. A. 434, not to be ren- 





dered non-negotiable by in agreement to | Coram Nobis. 
pay the sum named “with exchange” on a <i 
point other than that at which it is payable. The writ of error coram nobis is held, in 


| Coltins v. State (KNan.) 60 L. R. A. 572, not 
|to lie to vacate a judgment of conviction 
Carriers. ud seeure a retrial of the accused, because 

<= of his inability within the statutory limit 

The attempt of a street railway company | of time to prepare a record on appeal show- 
to operate its cars during a strike of its | ing the errors of which complaint was made. 
employees is held, in Fewings v. Mendenhall 











(Minn.) 60 L. R. A. 601, not to be negli a 
gence, so as to make it liable for an injury 
a Coroners. 
to a passenger struck by a stone thrown 
from the street into the ear by a strike sym- See EVIDENCE. 
pathizer in no way under the control or di- 
rection of the company. 

Corporations. 


See TAXES. 
Commerce. 7 
See MUNICIPAL CORPORATIONS, 
Corpse. 
| The right to the custoly and to decide 
| 


Constitutional Law. upon the place of burial of the body of a 


See also RAILROADS; SUNDAY; TAXES. | deceased unmarried person is held, in Me- 
| Entee v. Bonacum, (Neb.) GO L. R. A. 440, 


A statute requiring the board of county | to reside ordinarily in his next of kin; and 


ra . , 
| it is held that the courts will not treat. this 





commissioners in each county in which there 
is a company or battery of state troops to} pjoht as having been waived or relinquished 
provide each company or battery with an | except upon clear and satisfactory evidence 
armory for its meetings, drills, ete., is held, | of conduct indicative of a free and voluntary 
in State ex rel. Milton v. Dickenson (Fla.) | intent and purpose to that end. . 
60 L. R. A. 539, to be unconstitutional and 


void. 


Courts. 


Contracts. pa ts a 
| The right of the court to prohibit the pub- 


lication of testimony taken in a trial in 


A contract between an attorney at law 


and one who is not such an attorney. by vhich no obscenity is involved is denied in 
Ke parte Foster (Tex. Crim. App.) 60 L, 


which the latter agrees to procure the em 
ployment of the former by third persons for R. A. 631, where the Constitution guaran- 


| 


tees a public trial and the liberty of the 


the proses ution of suits in courts of record, 


and to assist in looking after and procuring | Pes: 

Witnesses whose testimony is to be used in 

the cases, in consideration of a share of the Criminal Law. 

fees which the attorney shall receive, is held, ee 

in Langdon vr. Conlin (Neb.) 60 L. R. A.|) The mere separation of jurors impaneled 
42, to be against public policy, and void. | to try a capital case, from their fellows, 


An agreement between parties to a econ-| without the attendance of an oflicer, al- 


tract that neither shall maintain a geet lige an irregularity, is held, ia Gamble 


thereon after breach, all ditferences to bel v. State (Fla. ) 60 L. R. A. 547, not to be a 
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sufficient eause for setting aside the verdict, 
if the court is satisfied that the prisoner has 
not sustained any injury from such separa- 
tion. 


| 
Death. 


See ALIENS. 


Eminent Domain. 





A reservoir company is held, in Denver 
Power & I. Co. v. Colorado & S. R. Co. 
Colo.) 60 L. R. A. 383, to have no power to 
take, by right of eminent domain, land de- 
voted to the purposes of a railroad, unless 
such taking is required by public necessity ; 
and the facts that the site is the only avail- 
able one on the stream, and that the rail- 


road company might procure an equally 


available location for its purposes elsewhere, 


are held to be immaterial. 


Evidence. 
= | 
The mere fact that the verdict of a coro- | 
nor’s jury must be returned to and filed | 
with the clerk of a court of record in a| 
state where the coroner has no judicial fune- 
tions is held, in Cox v. Royal Tribe of Jo- 
seph (Or.) 60 L. R. A. 620, not to make it 
judicial in character, so as to entitle it to 
admission, in an action at law, as evidence 
of the facts found by him. 





Executors and Administrators. 


The allowance of $455 out of an under- 
taker’s bill for $526 for the burial of an 
aged janitor whose companions were labor- 
ing men, and whose most intimate friend 
was a street sweeper, and whose estate was 
less than $5,000, is held, in Foley v. Broek- 


smit (la.) 60 L. R. A. 571, to be excessive. 


Explosion. 


Sce NUISANCE, 


Fisheries. 


The taking with felonious intent of fish 


which are inclosed in a net, or in any other 
inclosed place whieh is private property, 
from which they may be taken at any time 
at the pleasure of the owner of the net or 
inclosure, is held, in State v. Shaw (Ohio) 
60 L. R. A. 48], to constitute larceny. 


Fright. 


Fright, though resulting in physical in- 
jury, is held, in Sanderson v. Northern P. R. 
Co. (Minn.) 60 L. R. A. 403, to give no 
right to recovery of damages, in the absence 
of contemporaneous injury to the plaintiff, 
unless the fright is the proximate result of 
a legal wrong against the plaintiff by the 
defendant. 

Physical injury or disease resulting from 
fright or nervous shock caused by negligent 
acts, where such result might with reason- 
able certainty have been anticipated, or the 
negligence was gross, is held, in Watkins v. 
Kaolin Mfg. Co. (N. C.) 60 L. R. A. 617, to 


give a right of action for damages. 





Garnishment. 

Violation of a state statute in sending a 
claim out of the state for the purpose of 
garnishment is held, in Baltimore & O. S. 
W. R. Co. v. Adams (Ind.) 60 L. R. A. 396, 
not to deprive the garnishee of the protec- 


| tion of the foreign judgment, under which 


he pays the claim, from liability to pay the 
debt a second time to his ereditor within 
the state, if he has disclosed all defenses 
within his knowledge to the foreign court 
and notified the debtor of the proceedings, 
notwithstanding which the foreign court 
which has jurisdiction over the parties and 
the res, compelled him to pay the claim. 

A writ of garnishment against a county 
is held, in Duval County v. Charleston Lum- 
ber & Mfg. Co. (Fla.) 60 L. R. A. 549, not 
to be authorized by a statute giving a right 
to a writ of garnishment to any person 
bringing a suit in any court of a state 
against any person, natural or corporate, 
ind providing that officers, agents, and em- 
ployees of companies or corporations shall 
be, as regards such companies or corpora- 
tions, third persons, and as such subject to 
garnishment after judgment against the 


companies or corporations. 
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Husband ard Wife. 


See also WITNESSES. 


A withdrawal of an action for divorce, 





brought by a wife, is held, in Oppenheimer 
v. ins (Wis.) GOL. R. A. 406, not to be 
suflicient to support a conveyance by the 
husband to the wife of his interest in his 
father’s estate as against the claims of his 


litors. 
The 


wife living separate from her husband, and 


cre 


resumption of marital relations by a 


about to commence proceedings f divorce 


. ? + } } } 454] } 
against him, to which she was entitled be- 


cause of his wrongdoing, is held, in Moayon 


Ky.) 60 L. R. A. 415, to be suf- 
] 


consid 


v. Moayon 


ficient ration for his promise to con- 


vey property in trust for the benefit of their 


children, and, in the event of their death, for 
her benetit. 

ted od 
impediment, it is 
Neb.) 60 L. R. A. 


s may, after the removal 


lf a marriage contra in faith is 


void by reason of some 
held in Eaton v. E 


605, that 


1ton 


the parti 


of the impediment, become lawfully united 
by continuing to live together with the in- 
tention of sustaining toward each other the 
relation of husband and wife, and that, even 
where the existence of the impediment and 


its removal were unknown, continued cohab- 


itation evidences consent to live in wedlock. 


Illegitimacy. 


See 


ACTION, 








gun from one room of 
a vhich it had been left by an- 
other person, to an adioining room, is held, 
in Doody National Masonie Aeci. Asso. 


(Neb.) 60 L. R.A, 424, to be “handling fire- 
arms” within the meaning of a clause in an 
accident insurance poliev limiting to $500 


the recovery for any injury received while 


hunting or while using or handling loaded 


firearms. 


In distributing the loss upon a building, 


machinery, and stock between insurance pol- 


icies covering all the items for a TOSS 


sum | 


liable on each item, | 
that 


“than 


and those specifically 
all 
should 


the 
the 


of which provided liability 


not be greater 


amount 
hereby insured shall bear to the whole in- 


| that 


COMMENT. 


surance,” it is held, in Sechmaelzle v. Le 
& L. Fire Ins. Co. 60 L. R. A. 
that the blanket policies should be regarded 


mdon 
(Conn. ) nob, 
as insuring each item to the entire amount 
unappropriated when it is reached, making 
the adjustment item by item in the order of 
if that will work substantial 
equity and justice to all concerned, and de 


vreatest loss, 
ducting the sums appropriated to the r 


spective items as they are and 


adjusted 
passed. 

After-born children of a subsequent man 
Ins 
\. 615, to be entitled to 
of a of life 
surance taken for the benefit of the children 
of the insured. 


are held, in Scull v. -etna Life 
(N. C.)60 L. R. 


the 


riage 
Co. 


share in benetit policy in 


Landlord and Tenant. 





An option to renew a lease in accord 


ince 


with the terms of the instrument giving the 


lessee the privilege of renewal is held, in 


Andrews v. Marshall Creamery Co. (Iowa) 


60 L. R. A. 399, to be exercised. so as to be 
binding on the lessee, by the statement of 
his authorized agent, shortly before the ex 


that be 


renewed, on the faith of which the landlord 


piration of the term, the lease will 


makes improvements which he is under no 


obligations to make, followed by the assur- 


ance of the agent of intention to remain, and 


no written renewal is necessary, when 


pressed for such writing after the expiration 


of the term and while the lessee is still in 


posse ssion, 


11 


Mere failure of a land!ord to eomply with 


his agreement to make repairs on the leased 
premises is held, in Clem 
Mal. ) is Te sey 


ble for person il 


Thompsen v. 


is 


uO 580, not to render him 


1 
hha 


sulfered 
member of the tenant’s family 


injuries a 


of 


by 
because 
want of repair. 

A landlord who leases a building in sepa- 
rate sections is held, in Kuhn v. Sol Heaven- 
Wis.) 60 L. R. A. 


no implied obligation to keep the portion re- 


rich Co. 585, to be under 


maining in his possession in repair, so that 


damages resulting to property through 
breach of it can be set up as a counterclaim 


in an action for rent. 


Libel. 


The publication, after due investigation 





Ad 


ee 


sur- 


and 


tion 


under 
mm re- 
» that 


rough 


reclaim 
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railroad company, that the reason for 
reing an employee was that he had 
e statements which had been proved to 
t intrue, to the etfect that one officer of 


mpany had east retlections upon the 


ancestry of another officer, is held, 
Brown v. Norfolk & W. R. Co. (Va.) 60 
L. R. A. 472, to be privileged, and not to be 
sullicient to sustain an action for libel un- 


less it was inspired by malice, 


Lottery. 


A scheme whereby a common fund is to be 
produced by the contributions of various 
parties, and afterwards distributed among 

s contributing thereto, and a val- 
1 preference or privilege in the distri- 
bution thereof is made to depend upon 
chi: is held, in State ex rel. Prout v. 
N -ka Home Co. (Neb.) 60 L. R. A. 448, 


Mail. 


CIPAL CORPORATIONS, 


Master and Servant. 


See also PROXIMATE CAUSE, 


Omission to block a guard rail is held, in 
ON: . Chicago, R. I. & P. R. Co. ( Neb.) 
60 L. R. A. 443, not to render a railroad 
ron y liable fer injury to a servant whose 
foot is ecanght between the rails while he is 
attempting to uncouple cars, where the evi- 
] shows that there are wide differences 
of opinion between railroad companies with 
respoct. to the relative safe Vy to their ser- 


vants and the publie of the blocked and un- 


lutv it is to do the blacksmith 
work 1 ssuuy upon the implements used in 

uction of a manufacturing plant is 
he in buck v. New Jersev Zine Co. ( Pa.) 


153, to be. in making a link for 





the chain used to hold in position the box of 
a dump car, a fellow servant of one eng I 
In operating the car, so that the common 
employer is not liable for injury to the lat- 


ter through insuiliciency of the link made 
by the former. 

ant undertaking to clean a drain 
filled with decaying animal matter is heid, 
in Cox v. American Agricultural Chemical 


Co. (R. T.) 60 L. R. A. 629, not to assume 
the risk of injuries from dangerous gases of 
which he has no knowledge, the effect of 
Which it requires special scientifie knowl- 
edge to measure and determine, although he 
knows the character of the contents of the 


drain, and that it emits offensive o lors. 


Municipal Corporations. 


An ordinance limiting the speed of trains 
of an interstate railway which carries United 
States mail to 10 miles an hour within the 
corporate limits of the municipality, which 
is passed for the safety of the publi® and 
the protection of life and property, is held, 
in Chicago & A. R. Co. v. Carlinville (I1.) 
60 L. R. A. 391, not to be void as imposing 


an unreasonable restriction upon interstate 


commeree a 


and the speedy transportation of 
the mail. 


A city, in clearing an alley of weeds, is 
} held, in MeFadden v. Jewell (Ia.) 60 L. R. 


\. 401, to be exercising its police power, so 


that it is not responsible for negligence in 





the performance of the work by one whom it 
has employed for that purpose, which re- 
sults in the injury of a child attracted there 
by his operations. 

\ municipal corporation is held, in Dud- 
ley v. Flemingsburg (Ky.) 60 L. R. A. 575, 
not to be liable for injuries caused by fail- 
ure to prevent Coasting in its streets, since 
the duty of preventing such conduct rests 
on the officers as servants of the state. 

rhe authority of a municipal corporation 
to provide fuel for paupers is sustained in 
Re Municipal Fuel Plants ( Mass.) 60 L. R. 
A. 592, but the right of the legislature to 
empower them te buy and sell fuel in com- 
petition with private enterprise is denied, 
altho 


the cost to consumers may be thereby re- 





it is scarce and high in price, and 


dueed, unless there is such a searcity as to 
create a general and wide-spread distress in 
the community, which cannot be met by pri- 
vate enterprise. 

An ordinance requiring the closing of 
stores at 7:30 P. M. excepting Saturday 
night, is held, in State v. Ray (N. C.) 60 


L. R. A. 634, not to be authorized by general 


}charter authority to make by-laws, rules, 


and regulations for preserving the health of 


the citizens, and such as are deemed neces- 


sary for the better gov ernment of the town. 
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| 


Nuisance. 


The storage of gunpowder by a fuse man 
ufacturer in quantities necessary for his 
business, which is located in a proper place | 
and is conducted with the utmost eare, is | 
Western Fuse & Ex 
60 L. R. A. 377. not to be 


. so as to render him liable 


held in Kleebauer vr. 
plosive Co. Cal.) 
a nuisance per s 
for injuries caused to neighboring property 
by the malicious explosion of the magazine 
by an employee. 


Proximate Cause. 


The proximate cause of the death of an 
employee mortally burned in the employer's | 
burning building, which he had entered to 
telephone an alarm of fire after he had 
failed to give an alarm elsewhere, as he had 
left the building to do, is held, in Chatta- 
nooga Light & P. Co. v. Hodges (Tenn.) 60 
L. R. A. 459, not to be the employer's negli- 
gence in constructing and maintaining the 
building so as to be likely to burn, but the 
emplovee’s act in re-entering the building 
after he had reached a place of safety. 

The negligence of a bridge foreman whose 
duty it is to see that the bridge is free from 
obstructions on the approach of trains, in 
failing to see a maul left by a workman in 
such a way as to interfere with the passage 
of the train, and not that of the workman 
in so leaving it. is held, in Texas & P. R 
Co. v. Carlin (C. C. App. 5th C.) 60 L. R. A. 
462, to be the proximate cause of an in- 
jury to a member of the bridge gang who is 
struck by the maul as it is hurled from the 
track by the train, 


Railroads. 


See also MASTER AND SERVANT. 


A statute requiring every railroad com 
pany to drain off the water accumulating 
along its right of way from the construction 
of the road, without regard to whether such 
water is detrimental to the publie health 
and welfare or injurious to contiguous lands, 
and providing that, if any company, after 
due notice, fails to comply with the statute, 
a proper ditch may be constructed by the 
public authorities upon petition of any 
owner or tenant of land contiguous to the 
road, feeling himself aggrieved, and the cost 
assessed upon the railroad company, is held, 
in Chicago & E. R. Co. v. Keith (Ohio) 60 


L. R. A. 5% 


, to be unconstitutional as a tak- 





ing of private property for private use. 


Smuggling. 


The attempted smuggling ef goods into 
the United States is held, in 581 Dia- 
monds v. United States (C. C. App. 6th C.) 
GO L. R. A. 595, te justify their forfeiture, 
as against the claims of one from whom 
they were obtained by the smuggler by a 
fraudulent purchase, which remains unre- 
scinded, 


Statutes. 


A statute so framed as to be wholly or in 
part unconstitutional, but having a title ex- 
pressing a constitutional object, is held, in 
State, Allison, Prosecutor, v. Corker (N. J. 
Err. & App.) 60 L. R. A. 564, to be capable, 
by amendatory legislation, of being rendered 
constitutional without having recourse to 
an enactment independent throughout its 
provisions. 


Street Railways. 


Purehasing the consent of abutting owners 
to the construction of a street railroad in a 
city street is held, in Hamilton G. & C. Trae- 
tion Co. v. Parrish (Ohio) 60 L. R. A. 531, 


not to be contrary to public policy. 


Sunday. 


Forbidding a barber to exercise his trade 
on Sunday, is held, in State v. Sopher (Utah) 
60 L. R. A. 


the police power, and not to restrain him 


468, to be a proper exercise of 


unconstitutionally of personal liberty or de- 
prive him of liberty or property without 
due process of law. 

The hearing of charges against a member 
of a benetit society, and expelling him from 
membership because of violation ef the 
rules, are held, in Pepin v. Société St. Jean 
Baptiste (R. I.) 60 L. R. A. 626, not to be 
. judicial proceeding within the rule which 
forbids such proceedings on Sunday. 

Whether the pumping of an oi] well on 
Sunday is a work of necessity within the 
meaning of a Sunday law is held, in State 
v. MeBee (W. Va.) 60 L. R. A. 638, to be a 





ade 
ah) 
» of 
him 
de- 


+ 
lout 


iber 
rom 
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o be 


hich 


1 on 

the 
state 
be a 
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qui stion for the jury, where the evidence is 
conilicting as to the injury which will be 
caused by not pumping it. 


Taxes, 

The constitutional requirement of uni- 
formity and equality in taxation is held, in 
Bacon v. Board of State Tax Comrs. ( Mich.) 
60 L. R. A. 321, not to be violated by taxing 
shares of stock in foreign corporations and 
exempting those in domestic corporations, 
whose property is taxed within the state. 

Shares in a joint stock association are 
held, in Re Jones (N. Y.) 60 L. R. A. 476, 
to be properly dealt with as personalty in 
applying the laws providing a transfer or 
succession tax, although the property of the 


association is real estate. 





Telephones, 


A telephone company which removes, 
destroys, or injures trees planted by an 
abutting owner along the street adjacent to 
his property, under the terms of a city or- 
dinance, in erecting poles and wires under 
its franchise, is held, in Bronson v. Albion 
Telephone Co, Neb.) 60 L. R. A. 426, to be 
liable for the resulting damage, though no 


unnecessary injury is intlicted, 


Trial. 


See SuNDAY. 


Witnesses. 


A husband is held, in Brock v. State (Tex. 
Crim. App.) 60 L. R. A. 465, not to be able 
to waive the provisions of a statute that his 
wife shall in no case testify against him in 
a criminal prosecution except for an offense 
committed against her. 





Writ and Process. 





A member of the legislature is held, in 
Berlett v. Weary (Neb.) 60 L. R. A. 609, 
to be subject, in a proper ease, to be served 
with summons while at the seat of govern- 
ment for the purpose of attending the legis- 
lative session. 
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| 
Recent Articles in Caw Journals 
and Reviews. 


| 

| “Damages for Mental Suffering.”—39 Can- 

jada Law Journal, 503. 

|} “The Law as to Consent when Pleaded asa 

Defense to Certain Crimes against the Per- 

son.”—42 American Law Register, N. S. 467. 
“Crimes and Punishments.”—28 Law Mag- 

azine and Review, 410. 

“When a Claim of Marriage Based upon a 
‘Secret Marriage Relation’ will be Sustained 
after the Death of One of the Parties to Such 
Alleged Relation.”—57 Central Law Journal, 
141. 

“State Laws in Federal Courts.”—57 Cen- 
tral Law Journal, 145. 

“Contributory Negligence of Passenger in 
Riding on Platform of Moving Train.”—57 

| Central Law Journal, 151. 
} “Recovery of Damages for Negligence by 
| rhira Persons in Cases where there is no 
Privity of Relation or Contract.”—57 Cen- 
tral Law Journal, 124. 

“Class Legislation in the Regulation and 
Conduct of Business, Trades, and Profes- 
sions.”—57 Central Law Journal, 128. 

“Power of a Court to Punish as for Con- 
tempt the Publication of a Criticism of the 
Court and Its Decisicns in a Case after Its 
Disposal.”"—-57 Central Law Journal, 101. 

“Taxation of Telephone and Telegraph 
| Companies.”"—57 Central Law Journal, 106. 
“Deception of Public by Use of Similar 
Names, as Constituting Unfair Trade.”’—57 
Central Law Journal, 109. 

“Judgment for Libel Not Dischargeable in 
Bankruptey.”—23 Law Register, 681. 

“The Laborer and the Law.”—23 Canadian 
| Law Times, 275. 

“Equity Maxims.”—35 Chicago Legal 

News, 427. 
“Labor Unions and the Law of Master and 
Servant.”—7 Law Notes, 85. 


“The Negotiable Instruments Law—A 
| Course of Study.”—20 Banking Law Journal, 
425, 495. 

“Power of the Trial Court to Hear Evi- 
dence in Divorce Cases in Private.” 
tral Law Journal, 81. 


57 Cen- 


“The Validity of Contracts Exempting 
Railways from Liability for Negligent Injury 
to Passengers.”--57 Central Law Journal, 
83. 


“Impairment of the Obligation of Con- 
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the 


Enforcement of a 


tracts by Stat Existing 


Mort- 


ites Affecting 


Remedies for the 


gage.”"—957 Central Law Journal, 92. 


for 


“Suits Damaves for Malicious Prosecu- 


"—2 Madras Legal Companion, 19. 


New Books. 


“Tyicest of the De 
Dakota, and 


isions of Dakota, North 
ind of all Fed 
By J. Hl. 
Hill. With Statutory Annotation by H. G. 
Tilton. (The L. C. P. Co., Rochester, N. Y.) 
1 Vol. $10. 


This di 


South Dakota, 


eral Decisions in Dakota ¢ 


ses 


gest is a new departure. It is the 


first state dig 


est to include, after every para- 


graph, a reference 


Federal 
ferred 
furt he 


been overruled, 


to all cases in any state or 


court that have subsequently re- 


to the decision on that point, showing, 


r, Whether this point in the case has 


disapproved, distinguished, or 


approved, and how the prec lent has been 


applied in the subsequent cases. In fact, the 


history of these d s is traced through 


eCIS1O 


all later reports which have mentioned it. 


This 


any 


digest for the 


Dakotas more than 


loes 


for any other 


othe di ri L has evel done 
stat 

“War Law of Principal and 
Avent.” V neis B. West 


Publishir 


is the latest 


ritfany. 


Co., St. Paul, Minn. 1903.) 


volume in the excellent 


Lins 


Hornbook Series. 1 author is well-known 


by his former works subjects of 


Wrongful Act,” “Law of 


therefore, bevond doubt that this 


on the 
“Death by Sales,” 
ete. It is, 
new volume 


to t 


will prove an excellent addition 
iis series of Hornbooks which has found 
much favor in the profession. 

“Group Portrait of the Judges of the New 
York Appeals.” Advance 
Sheets of “The Supreme Court of the States 
and North 
Medico-Legal Journal. 

Chis group of portraits published by the 
Medico-Legal 


print d, 


Court of From 


Provinees of America” and in 


Journal is a large one, well 
and showing good portraits of the 
judges. Many lawyers will have great pleas- 
ure in obtaining it. It ean be procured from 
the publisher at 39 Broadway, New York. 
“Law and Practice in Actions for Torts.” 
Rv J. Newton Fiero. (Matthew 
Albany, N. Y.) 1 Vol. $6.50. 


“Law of Tender and Bringing Money into 


Bender, 


i \ ised by 


i] Vol. 


| Health Oieers.” 


| going to dk 


Court.” 


of Judgment. 


Together with a Chapter on Offer 
By Alva R. Hunt. 
Paul, Minn.) 1 Vol. $6. 
‘The Tax Law of New York.” By ‘ n 
N. Drake. With Amendments of 1903. Re 
Albert J. (Banks & Co. 
Buckram, $2. Sheep, $2.50. 
“A Manual for of Health and 
Public Health 


Banks « Co.) 1 


(Frank P. 
Dufresne, St. 


Danaher. 


Boards 
Including 
wis Balch. 
Vol 

‘The 


ton, 


Decision in the Merger Case.” By 


lhorndvke. (Little, Brown & Co.. Bos 
Mass. ) 

This is a pamphlet reviewing the decision 
of the 


$.25 


United States circuit court at St. 


Paul in the case of the United States v. " 
Northern Securities Company. It 
with the court, and makes an able arg 


ment against it. 


> 


The Humorous Side. 


\ Genuine DIsseNTER.—In the report of 


“Throgmorton v. Tracey (1794) 2 Dyer, 1246 


1264) is the following exceptional type of 


a dissenting jud The report says :—*And 


Stamford, Saunders, and Brown, Justices, ar- 


gued all to the same purpose; and Brooke, 


Chief Justice, é contra. But afterwards in 
udgment was given for the 
od: for 


had prepared an argu 


Easter term the j 
plaintiffs, that the 


that he 


lease was ¢ 


Brooke said 
of his 
he 


reued for it, and this for a dif 


ment on both sides, and if any 


one 


companions had been against the lease, 


would have a 
ferent reason than had been vet mentioned ; 


but he never told this reason in his life.” 


Gor Born ENps or THE BARGAIN 


sworn complaint in Oregon = jus 


that 


an 


eourt by a woman defendant owes 


one half ton of hay or $2, for the reason that 


1901, she 


traded defendant one grindstone for one half 


“on the fourth day of July, A. D. 


ton of hay: said hay to be paid as soon as 
cut, and on er about the tenth day of July, 
1901, we went after the hay and loaded it 
the 


was almost 


on the wagon, drove as far creck, 


as 
when the hay rack broke: as it 
left the hay until next morning; 
went after it had 


when I asked him what he was 


night we 


vhen we [defendant | 
hauled it off: 


about it he said, “I am not go- 


| . . 
‘ing to do anything about it.” 
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